
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/23/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  8:30   CASE#: MSC19-02409 
CASE NAME: SANTOS VS. A COMFORT RIDE 
SPECIAL SET HEARING ON: TRIAL SETTING SET BY COURT 
* TENTATIVE RULING: * 
 
At counsel’s joint request this trial setting conference is continued to December 4 at 10:00 a.m. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

  
 2.  TIME:  9:00   CASE#: MSC17-01739 
CASE NAME: SUNGIIDORJ VS CCC HEALTH PLAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, 
SUMMARY FILED BY PEYMAN KEYASHIAN MD 
* TENTATIVE RULING: * 
 
Defendant Dr. Keyashian moves for summary judgment on this medical malpractice case.  His 
evidence carries his burden of showing that his care did not fall below the standard of care.  
Plaintiffs have filed an express statement of non-opposition to this motion, which is therefore 
granted.  Keyashian should prepare a separate judgment. 
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All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 

  

 3.  TIME:  9:00   CASE#: MSC17-02059 
CASE NAME: OLIVERAS VS PINEDA 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMND & SUPPLEMENTAL 
CMPL FOR WRO FILED BY CINTHYA OLIVERAS, MARTIN RIZO, ALLEN 
* TENTATIVE RULING: * 
 
Plaintiffs’ unopposed motion for leave to file a second amended complaint is granted (though it 
will be simply a “second amended”, not a “supplemental”).  The second amended complaint 
should be filed and served by October 30. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 4.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY S 
HEARING ON MOTION TO/FOR ENTRY OF STIPULATED JUDGMENT CCP 644.6 
FILED BY WINSTON CERVANTES 
* TENTATIVE RULING: * 
 
This motion was continued last week to November 6. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 5.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY S 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON CROSS CMPLT OF WINSTON 
CERVANTES FILED BY DIABLO COMMUNITY SERVICES DISTRICT 
* TENTATIVE RULING: * 
 
This motion was continued last week to November 6. 
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 6.  TIME:  9:00   CASE#: MSC18-00719 
CASE NAME: HUITT-LOPEZ VS. HILTON HOTELS 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FILED BY BUG 
ZAPPERS PEST CONTROL, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Bug Zappers’ motion to strike punitive damages allegations from 

Plaintiff’s Second Amended Complaint.  Unfortunately, Bug Zappers’ notice of motion fails to 

comply with California Rule of Court 3.1322.  The notice of motion to strike a portion of a 

pleading shall quote in full the portions sought to be stricken except where the motion is to strike 

an entire paragraph, cause of action, count or defense. 

Defendant’s motion is accordingly denied, without prejudice.  (See also Line 7, however.) 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00719 
CASE NAME: HUITT-LOPEZ VS. HILTON HOTELS 
HEARING ON MOTION TO/FOR ORDER STRIKING CLAIM FOR PUNITIVE 
DAMAGES FILED BY BRIGHTON MANAGEMENT INC LLC, CONCORD HILTON, 
* TENTATIVE RULING: * 
 
This is Hilton’s second motion to strike punitive damages.  On the previous motion, the Court 

stated: 

This is a bedbug case.  No one likes bedbugs, but it is improbable that a 

complaint based on nothing more than bedbugs could support a claim for punitive 

damages on any factual theory short of a hotel intentionally inserting bedbugs 

into the rooms out of spite, or to force a vacancy.  Nothing like that is alleged 

here. 

It still isn’t.  If anything, plaintiff has retreated from her previous ill-advised hints of intentional 

conduct.  Accordingly, the motion to strike is granted without leave to amend as to the Hilton 

defendants. 

  

 8.  TIME:  9:00   CASE#: MSC18-00719 
CASE NAME: HUITT-LOPEZ VS. HILTON HOTELS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of HUITT-LOPEZ 
FILED BY BUG ZAPPERS PEST CONTROL, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Bug Zappers Pest Control, Inc.’s Demurrer to plaintiff’s second 

amended complaint (SAC).  The SAC asserts causes of action for (1) battery, (2) negligence, 

(3) intentional infliction of emotional distress, (4) fraudulent concealment, and (5) public 
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nuisance.  Bug Zappers demurs to the causes of action for fraudulent concealment and public 

nuisance.  The demurrer is sustained without leave to amend as to the fraudulent 

concealment cause of action, but overruled as to the public nuisance cause of action. 

Fraudulent Concealment 

“The elements of a claim for fraudulent concealment require the plaintiff to show that: ‘(1) the 

defendant … concealed or suppressed a material fact, (2) the defendant [was] under a duty to 

disclose the fact to the plaintiff, (3) the defendant … intentionally concealed or suppressed the 

fact with the intent to defraud the plaintiff, (4) the plaintiff [was] unaware of  the fact and would 

not have acted as he did if he had known of the concealed or suppressed fact, and (5) as a 

result of the concealment or suppression of the fact, the plaintiff must have sustained damage.’” 

(Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1130.) 

Similar to her response Bug Zappers’s prior demurrer, plaintiff spends a good deal of effort 

arguing why someone might be liable for fraudulent concealment, but no effort to show why Bug 

Zappers could be so liable.  Plaintiff now includes at least general allegations (previously 

missing) about how Bug Zappers has undertaken a general responsibility for bedbug control at 

this hotel.  That responsibility, however, runs to Bug Zappers’s client (Hilton).  To be liable for 

fraudulent concealment with respect to a hotel guest, however, there would need to be some 

basis on which Bug Zappers was responsible for communicating directly to hotel guests.  None 

is alleged, and the Court cannot see any way in which such a duty to communicate with guests 

directly could be alleged. 

Public Nuisance 

To state a cause of action for a public nuisance, one must allege: (1) that defendant, by acting 

or failing to act, created a condition that was harmful to health; indecent or offensive to the 

senses; an obstruction to the free use of property, so as to interfere with the comfortable 

enjoyment of life or property; […] (2) that the condition affected a substantial number of people 

at the same time; (3) that an ordinary person would be reasonably annoyed or disturbed by the 

condition; (4) that the seriousness of the harm outweighs the social utility of defendant’s 

conduct; (5) that plaintiff did not consent to defendant’s conduct; (6) that plaintiff suffered harm 

that was different from the type of harm suffered by the general public; and (7) that defendant’s 

conduct was a substantial factor in causing plaintiff’s harm. (CACI 2020.) 

It may be debatable whether a bedbug infestation in a single hotel room could amount to a 

“public nuisance”.  The demurrer, however, does not argue that issue.  Instead, it simply asserts 

that the SAC, like the FAC, contains no operative allegations against Bug Zappers in particular, 

relying only on collective allegations against “Defendants”.  But that’s not correct.  Plaintiff has 

added at least general allegations (SAC ¶¶ 23-27) as to Bug Zappers’s duties and activities with 

respect to the hotel’s alleged bedbug problem.  The demurrer does not try to show that those 

allegations are insufficient; it just ignores the added paragraphs entirely. 
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 9.  TIME:  9:00   CASE#: MSC18-02260 
CASE NAME: ADAMS ANTIOCH VS WALKER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of ADAMS ANTIOCH 
WAREHOUSE L.P. FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
Defendant City of Antioch’s demurrer to the second amended complaint (SAC) is sustained 
without leave to amend. Plaintiff failed to state facts sufficient to constitute a cognizable claim 
against the City of Antioch and the causes of action are barred by the statute of limitations.  The 
City should prepare a separate judgment. 
 
The history and allegations of this dispute were recounted in detail in the Court’s prior demurrer 
ruling and need not be repeated here.  And indeed, the legal arguments raised here were 
largely disposed of in the prior ruling, and need not be repeated in full detail.  The SAC at most 
adds a few bells and whistles to plaintiff’s fatally defective theories.  But they do not save the 
theories from their defects. 
 
First Cause of Action:  Taxpayer’s Action 
 
This same claim was the principal claim asserted in the first amended complaint, and rejected 
by the Court on the prior demurrer.  The prior ruling was based principally on limitations, though 
its discussion also pointed to substantive defects in plaintiff’s theories of liability aside from 
timeliness.  The SAC adds a few additional paragraphs and sub-theories, but they add nothing 
of substance to the analysis. 
 
First, as to limitations:  Plaintiff’s present arguments why this claim is timely are exactly the 
same as the arguments made, and rejected, in the prior ruling.  The Court then held (in 
summary) that there is no tolling by “fraud” where there was no obligation to give notice in the 
first place; that the asserted “absence of consideration” is ephemeral, because the City got all 
the consideration it needed in the form of saving public funds from relinquishing the 
responsibility for a roadway the City and the public do not use; that trying to wrap the same 
defective argument in constitutional paper (“gift”) fails for the same reason; and that plaintiff’s 
claim of no constructive notice fails because, again, the parties to the 2001 quitclaim had no 
obligation to give any notice to the general public or to plaintiff in particular.  Nothing in the SAC 
or plaintiff’s present briefs changes any of that. 
 
The present briefs do bring out the issues more clearly on the substance of plaintiff’s claims.  
Limitations aside, plaintiff simply has no substantive cause of action. 
 
At the outset, the Court cannot buy the City’s theory that the 2001 quitclaim did not constitute 
vacation or abandonment of a public service easement because the document did not use the 
word “easement”.  The fact is that the day before the quitclaim deed was given, the City had a 
public service easement, and the day after the quitclaim deed, it didn’t.  But at the same time, 
the Court rejects plaintiff’s characterization of this as the “gift” of a public service easement to a 
private party.  By definition a private party cannot own a public service easement.  All it can 
have is a property no longer burdened by such an easement.  This was exactly what it purported 
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to be, namely the City’s voluntary abandonment of an easement for which it no longer had any 
use and no longer wanted to bear any responsibility. 
 
Cataloguing plaintiff’s theories (old and new) as to why this was illegal, they all fail on the face of 
the pleading. 
 

 Plaintiff argues that notice was required.  The Court already rejected that argument:  
“More directly, Streets & Highways Code § 8333 provides that the local agency may 
summarily vacate a public service easement in the case where the easement has not 
been used for the purpose for which it was dedicated or acquired for five consecutive 
years immediately preceding the proposed vacation.  If vacated under this section, it 
does not appear that notice and posting are required.” 
 

 Plaintiff argues that the quitclaim was invalid because no hearing was held and no 
findings were made.  But plaintiff cites no statute or other authority requiring any hearing 
or findings.  As noted, § 8333 allows for summary vacation. 

 

 Plaintiff argues that the vacation was not in the public interest, and violated the City’s 
obligations in holding the easement in trust.  But whose call was that?  It was for the City 
to decide whether the public interest did or didn’t require continued maintenance of the 
easement.  Plaintiff cites nothing suggesting that that decision is subject to judicial 
review even at the time, let alone decades later.  The summary vacation procedure 
expressly authorized in § 8333 would hardly be summary if any party could go to urge a 
judge to make a different decision as to what is or isn’t in the public interest. 
 

 Again, plaintiff argues that this was an unlawful gift of public property without 
consideration in violation of the Constitution.  The Court has already addressed the 
contention. 
 

Second and Third Causes of Action:  Mandate 
 
Plaintiff’s theory in seeking either ordinary or administrative mandate rest on its assertion that 
the City was obligated to comply with legal requirements of notice and hearing before vacating 
the easement.  But the Court has already held that there were no such requirements.  Nor does 
plaintiff explain why such a mandate action could be brought decades after the challenged 
action. 
 
Fourth Cause of Action:  Quiet Title 
 
The Court’s prior ruling explained why plaintiff has no quiet-title claim against the City, given that 
the City is expressly disclaiming having any interest in the property adverse to plaintiff: 
 

Both parties’ arguments on this demurrer are directed at plaintiff’s first cause of 
action, which attacks the legality of the City’s 2001 vacation.  The second cause 
of action (for quiet title) is essentially moot as to the City, which loudly and 
unequivocally disclaims having any claim at all to the land in question, adversely 
to plaintiff or otherwise.  On the contrary, as against the City, the tenor of 
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plaintiff’s FAC can be described as trying to impose onto the City an easement 
property interest that the City says it doesn’t have and doesn’t want.  Accordingly, 
the Court will likewise limit its analysis to plaintiff’s claims in the first cause of 
action. 

 
Plaintiff lacks standing to seek to “quiet” the City’s title, and all the more so when the City 
disclaims having any. 
 
Finally, it seems worth noting that even if plaintiff could establish that the City still owns a public 
service easement (for utilities and such), that would not seem to give plaintiff itself any rights 
whatsoever to continue to use the roadway abandoned in 1962.  Plaintiff is not the “public”, and 
plaintiff’s convenience in operating its own business is not the “public service”.  If plaintiff itself 
has a right by easement or otherwise to transit or use the land in question, it can establish that 
claim in direct litigation with the neighboring landowner.  But it would have no right to use a 
“public service easement” even if that easement still existed. 
 
Fifth Cause of Action:  Reformation 
 
Plaintiff seeks to “reform” the quitclaim deed, asserting that the City and the grantees actually 
intended something different from what the City granted.  The argument fails. 
 
Plaintiff has no standing to reform the quitclaim deed, as it was not a party to deed.  “Civil Code 
section 3399 allows reformation of a contract when, through mistake, it fails to express the true 
agreement of the parties.  ‘[The] mistake may be the mutual error of both parties to the contract, 
or the oversight of one party which the other knew or suspected at the time of entering the 
agreement.’  [Citation.]”  (Appalachian Ins. Co. v. McDonnell Douglas Corp. (1989) 214 
Cal.App.3d 1, 19.)  “The purpose of reformation is to effectuate the common intention of both 
parties which was incorrectly reduced to writing.  To obtain the benefit of this statute, it is 
necessary that the parties shall have had a complete mutual understanding of all the essential 
terms of their bargain; if no agreement was reached, there would be no standard to which the 
writing could be reformed.”  (Bailard v. Marden (1951) 36 Cal.2d 703, 708.)  “Courts of equity 
have no power to make new contracts for the parties…  ‘[Nor] can they reform an instrument 
according to the terms in which one of the parties understood it, unless it appears that the other 
party also had the same understanding.’  [Citation.]  If this were not the rule, the purpose of 
reformation would be thwarted.”  (Bailard v. Marden (1951) 36 Cal.2d 703, 708-09.)   
 
Plaintiff’s theory of “reformation” is that the City purported to grant to the grantee something that 
actually belongs to plaintiff.  So cast, plaintiff’s assertion is one that it may properly litigate 
against the grantee neighbor.  No one contends that the City had the authority to grant to 
another party a property right that actually belongs to plaintiff.  Plaintiff is indeed pursuing just 
such a theory in seeking to quiet its title as against the other private parties.  But the City has 
nothing to do with it anymore.  If plaintiff can make good its argument that it, and not the 
neighbor, is the rightful owner of the property right in question, then plaintiff will win against the 
neighbor.  But the City gave up its right to this land in 1962, and gave up its right to any 
easement in 2001.  Plaintiff’s beef now is with the neighbor, not the City. 
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All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

10.  TIME:  9:00   CASE#: MSC19-01052 
CASE NAME: MICHELE MCATEE VS EAST BAY MED 
HEARING ON MOTION TO/FOR DISMISS PLTF'S INDIVIDUAL CLAIMS & 
PUTATIVE CLASS FILED BY MICHELE MCATEE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to dismiss this uncertified class action is granted. 

  

11.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC. VS MARTIN/PRICHARD 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
KEJET, INC., 
* TENTATIVE RULING: * 
 
Kejet’s motion for judgment on the pleadings as to the cross-complaint as to causes of action 

three, ten and eleven is granted with leave to amend.  A first amended cross-complaint may 

be filed and served by November 13, 2020.  If cross-complainants do not amend, cross-

defendants’ time to respond to the remaining portions of the cross-complaint will run from that 

date. 

Preliminary Observations 

These motions represent a considerable failure by the attorneys to meet and confer properly.  

While some of the topics in today’s rulings are genuinely contested, a number of the points 

covered are expressly or implicitly uncontroversial, and should have been handled simply by 

amendment or stipulation without bringing them before the Court.  These include (1) plaintiffs’ 

motion for leave to amend the complaint, (2) the point that the cross-complaint needs to be 

verified and isn’t, (3) the absence from the derivative counts of allegations of demanding redress 

from the Kejet board, and (4) the omission to name Arso as a defendant in any particular cause 

of action in the cross-complaint. 

The Court directs the attorneys to work with each other more professionally in the future. 

This is a complicated case, and getting more complicated by the day (see Line 12).  The issues 

presented on the present round of motions, however, are narrow and technical. 

The Court also notes that there may have been some issue as to whether one of the cross-

complainants, Kamone, has standing to sue, because it may be a suspended corporation.  That 

issue was raised in a demurrer filed by several other cross-defendants, who subsequently 

withdrew the demurrer – perhaps indicating that the defect had been cured.  The point is not 
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raised in any of the present motions.  The Court notes it, however, to ensure that if this is still a 

problem, it should be addressed by one side or the other. 

Involuntary Dissolution of Kejet (C/A 3) 

Kejet argues that Corporations Code § 1800(b)(4) prevents Martin from seeking involuntary 

dissolution because Martin “knowingly countenanced persistent and pervasive fraud, 

mismanagement or abuse of authority or persistent unfairness toward any shareholders or its 

property is being misapplied or wasted by its directors or officers.”   This argument fails, as it is 

not based on matters alleged in the cross-complaint.  If the assertion is true it will defeat the 

claim, but it can’t be raised by MJOP just because Kejet says it is so. 

Kejet argues that Martin is not able to seek involuntary dissolution of Kejet because § 1800(a)(2) 

requires shareholders seeking involuntary dissolution to have at least 33 1/3 percent of the 

company, and Martin owns only 30 percent.  The cross-complaint alleges the following 

ownership interests in Kejet: 30% for Martin, 30% for J. Wasso, and 40% for B. Arlaud. (Cross-

Comp. ¶¶17, 22.)  Martin, however, argues that she has alleged that Arlaud committed 

mismanagement and fraud, and thus Arlaud’s 40 percent is excluded from the ownership 

calculations.  

Section 1800(a)(2) states that a shareholder bringing a dissolution action must have not less 

one third of “(i) the total number of outstanding shares… or (iii) the equity of the corporation, 

exclusive in each case of shares owned by persons who have personally participated in any of 

the transactions enumerated in paragraph (4) of subdivision (b)….”  Martin’s reading of this 

section is correct.  (See also Weisman v. Odell (1970) 3 Cal.App.3d 494, 498 [this language 

means “that it is necessary to allege and prove the wrongful actions of the specified 

shareholders in order to exclude their shares in computing whether those instituting the 

involuntary dissolution proceedings have the required 33 1/3 percent of the stock of the 

corporation”].)  

Martin has alleged that Arlaud engaged in a scheme with the other individual cross-defendants 

to improperly withdraw funds from Kejet; that Arlaud allowed Arso to preform California Home 

Energy Rating System inspections despite such conduct being prohibited due to the overlapping 

ownership interests between Kejet and Arso; and that Arlaud withdrew $240,000 from Kejet 

without proper justification.  (Cross-Comp. ¶¶ 28, 29, 31.)  These allegations are sufficient to 

allege mismanagement under subdivision (b)(4).  Thus, Martin has alleged facts showing that 

Arlaud’s shares may be excluded when calculating percentage of interest in the company and 

Martin has allege a sufficient interest in Kejet to bring this claim.  

Of course, the allegations of Arlaud’s misdeeds are at this point unproved – as unproved as are 

Kejet’s claims of Martin’s misdeeds.  If Martin cannot prove Arlaud’s misdeeds, she will fail of 

standing (in addition to whatever other grounds of defeat that may exist).  But this is an MJOP, 

and the allegation is sufficient as a pleading matter. 
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Kejet argues that Martin has not alleged dissolution is “reasonably necessary” as required by 

§ 1800(b)(5).  Martin did allege that dissolution is “reasonably necessary”.  (Cross-Comp. ¶51.)  

Martin also allege facts to support this allegation: using Arso for inspections despite being a 

violation of law; Arlaud’s improper withdrawal of $240,000; Kejet borrowing $600,000 without 

board approval; and removing Martin as a signatory on Kejet’s bank account. (Cross-Comp. 

¶¶ 29, 31, 32, 35.)  Martin has alleged sufficient facts to show that dissolution of Kejet is 

reasonably necessary.  

Finally, Kejet argues that a claim for dissolution of a corporation must be verified.  (Corp. Code 

§1800(a).)  Martin agrees that this is a requirement of § 1800 and requests leave to amend.  

The motion as to cause of action three is granted with leave to amend on this basis.  

Derivative Claims (C/A 10 and 11)  

In order to bring a derivative claim, “[t]he plaintiff alleges in the complaint with particularity 

plaintiff’s efforts to secure from the board such action as plaintiff desires, or the reasons for not 

making such effort, and alleges further that plaintiff has either informed the corporation or the 

board in writing of the ultimate facts of each cause of action against each defendant or delivered 

to the corporation or the board a true copy of the complaint which plaintiff proposes to file.”  

(Corp. Code section 800(a)(2).)  

Martin admits she has not made the required allegations and requests leave to do so.  

The Court grants this motion as to causes of action ten and eleven with leave to amend.  

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

12.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC. VS MARTIN/PRICHARD 
HEARING ON MOTION TO/FOR LEAVE TO FILE A SECOND AMENDED 
COMPLAINT FILED BY KEJET, INC., 
* TENTATIVE RULING: * 
 
Plaintiff moves for leave to file a second amended complaint.  The motion is expressly 
unopposed, and it is granted.  The second amended complaint may be filed and served by 
October 30.  (It must be filed as a freestanding document; the draft provided with the motion is 
insufficient in itself.) 
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13.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC. VS MARTIN/PRICHARD 
HEARING ON DEMURRER TO CROSS COMPLAINT of MARTIN FILED BY ARSO, 
LLC 
* TENTATIVE RULING: * 
 
Arso’s demurrer to the cross-complaint is sustained with leave to amend.  An amended cross-

complaint may be filed and served by November 13, 2020.  In the event that cross-complainants 

do not do so, Arso may prepare a judgment dismissing it from the case. 

The Court’s file actually does not contain Arso’s demurrer papers, though it does contain the 

opposition and reply briefs thereto.  The Court also has not received those papers by courtesy 

copy, so it literally has not read them.  The original may have miscarried in the clerk’s office.  

For the sake of the completeness of the record, Arso is requested to provide an additional time-

stamped copy of its demurrer documents so that the file will include them. 

As it turns out, however, the basis for the demurrer is clear and substantially uncontested.  Arso 

points out that although it is named as a cross-defendant, it is actually not named as a cross-

defendant in any of the causes of action in the cross-complaint.  Cross-complainants 

acknowledge that as a clerical error, and seek leave to amend to name Arso in the fourteenth 

and sixteenth causes of action.  It is so ordered.  Arso argues that the allegations are insufficient 

to assert those causes of action against Arso, but that point has not been briefed thoroughly and 

may be raised, if necessary, by demurrer to the first amended cross-complaint. 

  

14.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC. VS MARTIN/PRICHARD 
HEARING ON DEMURRER TO CROSS COMPLAINT of MARTIN FILED BY CERT 
TRUCK, LLC 
* TENTATIVE RULING: * 
 
Cert Truck’s demurrer to cause of action two in the Cross-Complaint is overruled.  However, it 

is likely that Martin will be filing an amended cross-complaint, and for that reason Cert Truck 

need not answer until Martin does so or notifies the Cert Truck in writing that she will not be 

doing so.  

Cert Truck demurs to the claim for involuntary dissolution of Cert Truck based primarily on the 

wrong statute.  Cert Truck focuses on the requirements for involuntary dissolution of a 

corporation.  But Cert Truck is not a corporation; it is a limited liability company.  A different 

statute, with different requirements, covers involuntary dissolution of an LLC. 

Cert Truck argues that Martin is not able to seek involuntary dissolution of Cert Truck because 

Corporations Code § 1800(a)(2) requires shareholders seeking involuntary dissolution to have 

at least 33 1/3 percent of the company and Martin only have 30 percent.  However, as Martin 

points out, the requirement for bringing a claim for dissolution of a limited liability corporation is 
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being a member of the company.  (Corp Code § 17707.03(a).)  Martin has alleged she is a 

member of Cert Truck.  (Cross-Comp. ¶ 44.) 

Cert Truck also argues that § 1800(b)(4) prevents Martin from seeking involuntary dissolution 

because Martin “knowingly countenanced persistent and pervasive fraud, mismanagement or 

abuse of authority or persistent unfairness toward any shareholders or its property is being 

misapplied or wasted by its directors or officers.”  This section does not apply to LLCs.  In 

addition, similar language in the statute of LLCs provides that fraud, mismanagement, or abuse 

of authority are reasons for dissolution.  (Corp. Code § 17707.03(b)(5).)  Moreover, as pointed 

out in Line 11, that is not an attack based on the allegations of the cross-complaint. 

Cert Truck argues that Martin has not alleged dissolution is “reasonably necessary” as required 

by § 1800(b)(5), but again Cert Truck has not shown this requirement applies to LLCs.  

Cert Truck against focuses on § 1800 to argue that the cross-complaint should be verified.  

However, § 17707.03 does not include a verification requirement.  

In reply, Cert Truck argues that Martin has admitted to being ousted from the company and 

thus, Cert Truck believes Martin’s claim for dissolution is improper.  This argument fails for 

several reasons.  First, the offered deposition testimony happened in December 2019, not last 

week.  There is no reason why this argument was not included in the moving papers.  In 

addition, Martin states that she has been ousted from Kejet, Inc.  There is no indication that she 

was ousted from Cert Truck and even if she was, being “ousted” is not necessarily the same 

thing as no longer claiming to have a legal ownership or membership in a company.  

 

  

15.  TIME:  9:00   CASE#: MSC20-00670 
CASE NAME: GONAZALES VS SUMMERS, ET. AL. 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1ST AMENDED 
COMPLAINT FILED BY ALAN SUMMERS, SERONELLO-SUMMERS INC., 
* TENTATIVE RULING: * 
 
Defendant moves to strike two paragraphs from the first amended complaint (FAC), namely ¶ 16 
relating to restitution and ¶ 17 relating to attorney fees.  The motion is denied. 

The Court may, upon a motion to strike by defendant: (a) strike out any irrelevant, false, or 
improper matter inserted in any pleading, or (b) strike out all or any part of any pleading not 
drawn or filed in conformity with the laws of this state, a court rule, or an order of the court. 
(Code of Civil Procedure §§ 435, 436.) The matter must appear on the face of the complaint, or 
be subject to judicial notice.  (Code of Civil Procedure § 437.) 

Paragraph 16 

Paragraph 16 requests “all funds acquired by Defendants as a result of the loans placed with 
Plaintiff or earned from other sources from such loan transactions.”  Defendants argue that the 
recovery of such funds is nonrestitutionary disgorgement, prohibited by the holding in Korea 
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Supply Company vs. Lockheed-Martin (2003) 29 Cal.4th 1134, 1140.  Plaintiff states he agrees 
with the law cited, and clarifies that he is only asking for permissible restitution.  The point could 
have been more clearly stated in the paragraph, but with that concession and clarification, the 
parties are in agreement as to the relevant law and there is no need to strike anything. 

Paragraph 17 

Paragraph 17 asserts a claim for attorney’s fees under the “private attorney general” statute, 
Code of Civil Procedure § 1021.5.  Defendant moves to strike the prayer for attorney fees as 
legally unwarranted.  The motion is denied as superfluous. 
 
There is no requirement that fees under § 1021.5 be pleaded in the complaint.  Such fees “are 
not part of the underlying cause of action, but are incidents to the cause and are properly 
awarded after entry of a … judgment ….”  Snatchko v. Westfield LLC (2010) 187 Cal.App.4th 
469, 497 (citation omitted).  As they are not required to be pleaded, a motion to strike them from 
a pleading is surplusage.  As Snatchko reflects, the decision whether such fees are warranted is 
better left to the end of the case when the litigation’s scope is fully defined and its outcome is 
known. 
 
Defendant’s request for judicial notice is denied as irrelevant. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

16.  TIME:  9:00   CASE#: MSC20-00670 
CASE NAME: GONAZALES VS SUMMERS, ET. AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CHARLES 
GONZALES, INDIVIDUALLY AND AS FILED BY ALAN SUMMERS, 
* TENTATIVE RULING: * 
 
Before the Court is defendants’ demurrer to the first amended complaint (FAC).  The demurrer 
is overruled.  Defendants shall file and serve their answer on or before November 13, 2020. 

Background 

Plaintiff Gonzales alleges that defendants, Alan Summers and Seronello-Summers Inc., who are 
in the business of brokering residential mortgage loans, placed mortgage loans with plaintiff as 
the lender.  (FAC, ¶¶5-6.)  On one occasion, in March 2018, defendants contacted plaintiff with 
an opportunity for plaintiff to lend money at the annual rate of 16%, to be paid in advance at 
close of escrow.  The note would be secured by deed of trust on a residential property in Santa 
Monica, California.  Plaintiff agreed to loan the funds on these terms, and deposited $475,000 
into escrow, as directed by defendants.  (FAC, ¶7.)  The borrower then failed to pay the back 
the loan.  (FAC, ¶8.)  Plaintiff foreclosed, taking the property subject to a first deed of trust held 
by a lender whose loan, plaintiff alleges, was also brokered by defendants.  (FAC, ¶8.)  Plaintiff 
alleges defendants failed to provide him certain required disclosures regarding his loan, 
including a statement of any loans defendants had previously brokered on the property, as they 
were legally required to do.  (FAC, ¶¶9-14.) 
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Plaintiff’s First Amended Complaint sets out three causes of action: (1) unfair business practices 
pursuant to Business and Professions Code §§ 17200 et seq., (2) breach of fiduciary duty, and 
(3) fraud/concealment. 

Defendants’ request judicial notice is denied as unnecessary. 

Analysis 

A complaint, with certain exceptions, need only contain a “statement of the facts constituting the 
cause of action, in ordinary and concise language” (Code of Civil Procedure § 425.10(a)(1)) and 
will be upheld “‘so long as [it] gives notice of the issues sufficient to enable preparation of a 
defense’” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 549-50).  The limited role of a 
demurrer is to test the legal sufficiency of a complaint.  It raises issues of law, not fact, regarding 
the form or content of the opposing party's pleading.  (Donabedian v. Mercury Ins. Co. (2004) 
116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are admitted 
as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  “If the complaint states a 
cause of action under any theory, regardless of the title under which the factual basis for relief is 
stated, that aspect of the complaint is good against a demurrer.”  (Quelimane Co. v. Stewart 
Title Guaranty Co. (1998) 19 Cal.4th 26, 38.)  The Court is not limited to plaintiffs' theory of 
recovery in testing the sufficiency of the complaint against a demurrer.  (Ibid.)  “Demurrers for 
uncertainty are disfavored, and are granted only if the pleading is so incomprehensible that a 
defendant cannot reasonably respond.”  (Lickiss v. Financial Industry Regulatory Authority 
(2012) 208 Cal.App.4th 1125, 1135.)  

Compensable Loss (All Causes of Action) 

Defendants argue there is no compensable loss pleaded, and that plaintiff probably came out 
ahead since he took title to the property.  “Like any other element of fraud […] damage 
causation must be pled specifically." (Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 202, 
citing Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.)  

Here, plaintiff alleges he loaned $475,000 that was not repaid, and as a result, incurred at least 
$400,000 in damages.  (See, e.g., FAC, ¶¶7, 22.)  Plaintiff alleges he would not have loaned the 
money, and thereby never incurred the loss, if the concealed facts had been disclosed. In 
support of his position that damage was incurred, plaintiff unnecessarily introduces his discovery 
responses containing an itemization of damages.  The discovery responses are not properly 
considered at this stage, as defendants point out, but plaintiff’s FAC is sufficient to show 
causation of damages.  He is not required to provide an itemized statement in the complaint.  
Whether the damages are completely offset by the value of the property is not a point that can 
be determined on demurrer. 

Plaintiff admits to having foreclosed and obtained title to the property, but it does not follow that 
plaintiff incurred no damage as a result.  

Defendants’ demurrer is overruled on the basis of inadequate damages allegations. 

Uncertainty (All Causes of Action) 

Defendants argue that the “gist” of the complaint is fraud, and the alleged facts do not meet the 
heightened pleading requirements of such claim. Plaintiff asserts that the specific facts are 
already stated in the FAC.  
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The policy of liberal construction of the pleadings is not ordinarily sufficient to support a cause of 
action for fraud, especially where the fraud claim is against a corporation (see Lazar v. Superior 
Court (1996) 12 Cal.4th 631, 645).  But the “pertinent question” in a concealment case is not 
who said what to whom, but rather whether defendants intentionally concealed terms from 
plaintiff so that plaintiff would proceed with the transaction.  (Vega v. Jones, Day, Reavis & 
Pogue (2004) 121 Cal.App.4th 282, 296.)  

The FAC meets these standards.  It sets forth who engaged in the fraudulent communications 
(Summers), his capacity (an officer of the corporate defendant), when and how the 
communications occurred (an initial call on March 21 or 22, 2018, followed by “a few more calls 
and emails” over the next several days), and what the communications were about (terms of the 
loan and the underlying project).  Plaintiff specifically alleges the concealed facts – that there 
was a junior lender with a second deed of trust secured by a note that was already in default, 
and that plaintiff’s loan would primarily be used to pay the concealed junior lender.  (See FAC, 
¶¶24-29.)  But more to the point, plaintiff asserts that had defendants made the disclosures 
required, he would not have made the loan.  (FAC, ¶21.) 

Here, the complaint sufficiently apprises defendants of the facts to allow defendants to prepare 
their defense.  (Vega, 121 Cal.App.4th at 296, citing Committee on Children's Television, Inc. v. 
General Foods Corp. (1983) 35 Cal.3d 197, 216.) 

The demurrer is overruled on the grounds of uncertainty.  

UCL (First Cause of Action) 

Defendants contend the UCL claim fails because (1) the claim violates Proposition 64’s limits on 
who may bring such actions, and (2) the remedies requested are not allowed.  

Standing to bring private lawsuits under the UCL is limited to persons who have “suffered injury 
in fact and [] lost money or property as a result of the unfair competition.”  (Bus. & Prof. Code 
§ 17204.)  However, plaintiff is such person, according to the complaint.  He has sufficiently 
alleged harm, as stated above.  As plaintiff notes, a demurrer to part of a cause of action may 
not be sustained and, since he requests injunctive relief in addition to his request for restitution, 
the cause of action must stand.  

Defendants’ objection to remedies for this cause of action is discussed in Line 15. 

  

17.  TIME:  9:00   CASE#: MSC20-00670 
CASE NAME: GONAZALES VS SUMMERS, ET. AL. 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1ST AMENDED 
COMPLAINT FILED BY ALAN SUMMERS, SERONELLO-SUMMERS INC., 
* TENTATIVE RULING: * 
 
Duplicate calendar entry, please see Lines 15-16. 
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18.  TIME:  9:00   CASE#: MSC20-00710 
CASE NAME: GARCIA VS. ALLIED WASTE SYTEMS 
HEARING ON DEMURRER TO COMPLAINT of GARCIA FILED BY ARTURO MEJIA 
* TENTATIVE RULING: * 
 
This demurrer is continued to October 30. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

19.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS WEAMER 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER GOVERNING CONFIDENTIAL 
INFO FILED BY JANE DOE 
* TENTATIVE RULING: * 
 
The Court is unclear on how this motion came to be on this week’s calendar, as the motion was 
calendared for December 4 when it was filed, and there is no ex parte order changing the 
hearing date. 
 
In any event, this is simply plaintiff’s mirror-image motion corresponding to defendant’s motion 
(filed the same date) for an order compelling discovery.  The two motions appear to arise over 
the same discovery requests and the same Facilitator recommendations.  Defendant’s motion is 
calendared for December 4.  Accordingly, this motion is also calendared for December 4, so that 
the two can be considered at the same time. 
 
The Court further notes that the file contains an unfiled draft (proferred by plaintiff) of a 
protective order for the handling of confidential information, as is routinely done in cases raising 
privacy or confidentiality concerns.  That is a separate issue from the pending motions, which 
concern whether discovery responses are to be made at all, rather than with what confidentiality 
protections would apply to discovery materials.  As far as the Court can tell, the proposed 
confidentiality order is not the subject of any pending motion and has not been presented to the 
Court for action.  The Court is of the view that some such form of confidentiality order is 
appropriate, however, and urges the parties (if they haven’t done so already) to meet and confer 
to agree on a form of order.  If they cannot agree, they should take their points of disagreement 
to a Facilitator, and if necessary to the Court by motion. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
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20.  TIME:  9:00   CASE#: MSN20-1189 
CASE NAME: HOA PHAN VS DELIA M MADRONA 
HEARING ON OSC RE: WHY AN ORDER FOR SALE OF DWELLING SHOULD NOT 
ISSUE 
* TENTATIVE RULING: * 
 
Counsel and respondent to appear by CourtCall.  The order for sale of the dwelling is 
granted.  However, the moving papers do not discuss how such a sale is to be carried out.  
Does the applicant seek appointment of a receiver, or what? 
 
The Court also notifies Ms. Madrona that she cannot file papers with the Court unless she also 
sends a timely service copy of the papers to the opposing attorney, and files a written proof with 
the Court that she has done so.  No such unserved papers will be considered.  (Not that they 
warrant much consideration on their content anyway.) 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

21.  TIME: 10:00   CASE#: MSC19-00890 
CASE NAME: GREEN VS CONTRA COSTA HOUSING 
JURY TRIAL - SHORT CAUSE/ 5 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear.  Counsel should appear in person (with masks) if it is contemplated that 
trial is actually to commence now.  Otherwise, counsel should appear by CourtCall to discuss 
scheduling. 
 
The Court does not know the result of the recent MSC, nor whether the case has otherwise 
settled (or negotiations or ADR are still ongoing).  The Court notes, however, that it does not 
appear that either side has filed motions in limine, proposed instructions, a statement of the 
case, or any of the other papers usually expected at the start of trial. 
 
The Court further points out that while civil departments are open for trials (including jury trials), 
the attorneys may not be conversant with the limitations imposed by COVID-19, which will have 
the effect of greatly extending the time that will be required for jury selection. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

 


